
a CHAPTER 3 

The Constitution 
''These principles form the 
bright constellation which 
has gone before us and guided 
our steps through an age of 
revolution and reformation. '' 

-Thomas Jefferson (1801) 

The Constitution rests on a set of basic principles that make 

the government of this country unique in the history of the 

world. Those basic principles have endured and they are 

intact today-despite the fact that the Constitution has been 

changed in various ways over the course of the past 200 

years. 



Standards Preview 
H-SS 12.1.4 Explain how the Founding Fathers' realistic view of 
human nature led directly to the establishment of a constitutional system 
that limited the power of the governors and the governed as articulated in 
the Federalist Papers. 
H-SS 12.1.5 Describe the systems of separated and shared powers, 
the role of organized interests (Federalist Paper Number 1 0), checks and 
balances (Federalist Paper Number 51), the importance of an independent 
judiciary (Federalist Paper Number 78), enumerated powers, rule of law, 
federalism, and civilian control of the military. 
H-SS 12.1.6 Understand that the Bill of Rights limits the powers of 
the federal government and state governments. 
H-SS 12.4.2 Explain the process through which the Constitution can 
be amended. 
H-SS 12.6.1 Analyze the origin, development, and role of political 
parties, noting those occasional periods in which there was only one 
major party or were more than two major parties. 
H-SS 12.7 .1 Explain how conflicts between levels of government and 
branches of government are resolved. 
H-SS 12.1 0 Students formulate questions about and defend their 
analyses of tensions within our constitutional democracy and the 
importance of maintaining a balance between the following concepts: 
majority rule and individual rights; liberty and equality; state and national 
authority in a federal system; civil disobedience and the rule of law; 
freedom of the press and the right to a fair trial; the relationship of 
religion and government. 
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SECTION 1 
- -- -

The Six Basic Principles (pp. 64-7o; 

* The Constitution sets out the six basic principles and the 
framework of government in the United States. 

* In this country, the people are sovereign and government is 
limited, not all-powerful. 

* The Constitution distributes powers among three separate 
branches of government: legislative, executive, and judicial. 

* Each of those branches has powers with which it can check the 
operations of the other two branches. 

* The Constitution also distributes governmental powers on a 
geographic basis, in a federal system. 

SECTION 2 

Formal Amendment (pp. 12-11; 

* Since 1789, 27 amendments have been added to the 
Constitution. 

* The formal amendment process reflects both federalism and 
popular sovereignty. 

* The first ten amendments, known as the Bill of Rights, 
guarantee several basic freedoms. 

* Formal amendments may be added through four different 
methods. 

SECTION 3 

Constitutional Change by Other Means 
(pp. 79-82) 

* Over time, many changes have been made in the Constitution 
·by means other than formal amendment. 

* Those changes have not involved any changes in the written 
words of the Constitution. 

* The major agents of those changes have been Congress, vari
ous Presidents, the courts, political parties, and custom. 
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The Six Basic Principles 
:review 

OBJECTIVES WHY IT MATTERS 

1. Outline the important 
elements of the Constitution. 

2. List the six basic principles of 
the Constitution. 

The Constitution is a brief, straightforward 
document that has guided American government 
for over 200 years. Its authors wrote the 
Constitution based on the principles that political 
power resides with the people, and that the 
National Government should be limited and 
divided into three branches to limit the power 

POLITICAL 

DICTIONARY 

* Preamble 
* articles 
* constitutionalism 
* rule of law 
* separation of powers 
* checks and balances 
* veto of any one of those three branches. 

he Constitution of the United States dates 
from the latter part of the eighteenth 

century. It was written in 1787, and took effect 
in 1789. The fact that the Constitution is more 
than 200 years old does not mean, however, that 
now, in the twenty-first century, it is only an 
interesting historical artifact, fit for museums 
and dusty shelves. On the contrary, it remains a 
vitally important and vibrant document. 

The Constitution is this nation's fundamental 
law. It is, by its own terms, "the supreme Law of 
the Land"-the highest form of law in the 
United States. 

An Outline of the Constitution 
The Constitution sets out the basic principles 
upon which government in the United States 
was built and operates today. The document lays 
out the basic framework and procedures of our 
government, and sets out the limits within which 
that government must conduct itself. 

The Constitution is a fairly brief document. 
Its little more than 7,000 words can be read in 

..,.. Although the members of the Federal Government are con
tinually changing, from leaders of the past like Senator Henry 
Cabot Lodge (R., Massachusetts) to contemporary lawmakers 
such as Senator Mary Landrieu (D., Louisiana), the Constitution 
provides a lasting link between the past and present. 
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* judicial review 
* unconstitutional 
* federalism 

half an hour. You will find the text of the 
Constitution beginning on page 758. As you 
read it, remember that this brief document has 
successfully guided this nation through two 
centuries of tremendous growth and change. 
One of the Constitution's greatest strengths is 
that it deals largely with matters of basic prin
ciple. Unlike most other constitutions-those 
of the 50 States and those of most other 
nations-the Constitution of the United States 
is not weighted down with detailed and cum
bersome provisions. 

As you read the Constitution, you will also 
see that it is organized in a simple and straight
forward way. It begins with a short, noteworthy 
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introduction, the Preamble, and the balance of 
the original document is divided into seven num
bered sections called articles. The first three arti
des deal with the three branches of the National 
Government: Congress, the presidency, and the 
federal court system. These articles outline the 
basic organization and powers of each branch 
and the methods by which the members of 
Congress, the President and Vice President, and 
federal judges are chosen. Article IV deals mostly 
with the place of the States in the American 
Union and with their relationship with the 
National Government and with one another. 
Article V explains how formal amendments may 
be added to the document. Article VI declares 
that the Constitution is the nation's supreme 
law; Article VII provided for the ratification of 
the Constitution. 

The seven articles of the original document are 
followed by 2 7 amendments, printed in the 
order in which they were adopted. 

The Basic Principles 
The Constitution is built around six basic prin
ciples: popular sovereignty, limited government, 
separation of powers, check~ and balances, judi
cial review, and federalism . . 

Popular Sovereignty 
In the United States, all political power resides 
in the people. The people are sovereign. They 
are the only source for any and all governmen
tal power. Government can govern only with 
the consent of the governed. 

The principle of popular sovereignty, so boldly 
proclaimed by the Declaration of Independence, is 

Articles of the Constitution 

Section Subject 

Preamble States the purpose of the Constitution 

Article I Legislative branch 

Article II Executive branch 

Article Ill Judicial branch 

Article IV Relations among the States 

Article V Amending the Constitution 

Article VI National debts, supremacy of national 
law, and oaths of office 

Article VII I Ratifying the Constitution 

Interpreting Tables The Constitution sets up the basic struc
ture of our Federal Government. How do the first three arti
cles differ from those that follow? 

woven throughout the Constitution. In its very 
opening words, in the Preamble, the 
Constitution declares: "We the People of the 
United States ... do ordain and establish this 
Constitution for the United States of America." 

In essence, the National Government draws 
its power from the people of the United States, 
and the people have given their government the 
power that it has through the Constitution. 
Similarly, each one of the State governments 
draws its authority from the people of that State, 
through that State's constitution. 

Limited Government 
The principle of limited government holds that 
no government is all-powerful, that a govern
ment may do only those things that the people 
have given it the power to do. 

In effect, the principle of limited government 
is the other side of the coin of popular sover-

. eignty. It is that principle stated the other way 
around: The people are the only source of any 
and all of government's authority; and govern
ment has only that authority the people have 
given to it. 

The concept of limited government can be ex
pressed another way: Government must obey the 
law. Stated this way, the principle is often called 
constitutionalism-that is, that government 
must be conducted according to constitutional 
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.A The Rule of Law During the Watergate scandal prosecutors 
accused many of President Richard Nixon's closest advisers of 
breaking the law. This poster implies that Nixon shared their 
guilt and would soon be exposed. H-SS 12.10 

principles. The concept of limited government is 
also described as the rule of law, which holds that 
government and its officers are always subject 
to-never above-the law. 

In large part, the Constitution is a statement 
of limited government. Much of it reads as clear 
prohibitions of power to government.1 For 
example, notice the Constitution's guarantees of 
freedom of expression. Those great guaran
tees-of freedom of religion, of speech, of press, 
of assembly, and of petition-are vital to demo
cratic government. They are set out in the First 
Amendment, which begins with the words: 
"Congress shall make no law .... " 

Separation of Powers 
Recall the brief discussion of the parliamentary 
and the presidential forms of government in 

1 See, especially, Article I, Sections 9 and 1 0; the 1st through the 
1Oth amendments; and the 13th, 14th, 15th, 19th, 24th, and 26th 
amendments. 
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Section 2 of Chapter 1. In a parliamentary 
system the legislative, executive, and judicial 
powers of government are all gathered in the 
hands of a single agency. British government is a 
leading example. In a presidential system, these 
basic powers are distributed-separated
among three distinct and independent b_ranches 
of the government. 

This concept is known as separation of powers. 
The idea had been written into each of the State 
constitutions adopted during the Revolution. A 
classic expression of the doctrine can be found in 
the Massachusetts constitution of 1780: 

II In the government of this 
commonwealth, the legislative 

department shall never exercise the executive 
and judicial powers, or either of them: The 
executive shall never exercise the legislative 
and judicial powers, or either of them: The 
judicial shall never exercise the legislative 
and executive powers, or either of them: 
to the end it may be a government of laws 
and not of men. 11 

-Part the First, Article XXX 

The Constitution of the United States distrib
utes the powers of the National Government 
among the Congress (the legislative branch), the 
President (the executive branch), and the courts 
(the judicial branch). This separation of powers 
is clearly set forth in the opening words of each 
of the first three Articles of the Constitution. 

Article I, Section 1 declares: "All legislative 
Powers herein granted shall be vested in a 
Congress of the United States. . . . " Thus, 
Congress is the lawmaking branch of the 
National Government. 

Article II, Section 1 declares: "The executive 
Power shall be vested in a President of the 
United States of America." Thus, the President is 
given the law-executing, law-enforcing, law
administering powers of the National 
Government. 

Article III, Section 1 declares: "The judicial 
Power of the United States shall be vested in one 
supreme Court, and in such inferior Courts as 
the Congress may from time to time ordain and 
establish." Thus, the federal courts, and most 
importantly the Supreme Court, interpret and 
apply the laws of the United States in cases 
brought before them. 



~-

Remember, the Framers of the Constitution 
intended to create a stronger government for the 
United States. Yet they also intended to limit the. 
powers of that government. The doctrine of sep
aration of powers was designed to that end. 

Defending this arrangement, James Madison 
wrote: 

liThe accumulation of all 
powers~ legislative~ executive~ 

and judiciary~ in the same hands~ whether of 
one~ a few~ or many . . . may justly be 
pronounced the very definition of tyranny. 11 

-The Federalist No. 4 7 

Checks and Balances 
The National Government is organized around 
three separate branches. As you have just seen, 
the Constitution gives to each branch its own 
field of governmental authority: legislative, 
executive, and judicial. 

These three branches are not entirely 
separated nor completely independent of one 
another. Rather, they are tied together by a com
plex system of checks and balances. This means 
that each branch is subject to a number of con
stitutional checks (restraints) by the other 
branches. In other words, each branch has cer
tain powers with which it can check the opera
tions of the other two. 

The chart on the next page describes the 
major features of the check-and-balance 
arrangement. As you can see, the Congress has 
the power to make law, but the President may 
veto (reject) any act of Congress. In its turn, 
Congress can override a presidential veto by a 
two-thirds vote in each house. Congress can 
refuse to provide funds requested by the 
President, or the Senate may refuse to approve a 
treaty or an appointment made by the President. 
The President is the commander in chief of the 
armed forces, but Congress provides that mili
tary force; and so on. 

The chart also shows how the system of 
checks and balances links the judicial branch to 
the legislative and the executive branches. The 
President has the power to name all federal 
judges. Each appointment, however, must be 
approved by a majority vote in the Senate. At the 
same time, the courts have the power to deter
mine the constitutionality of acts of Congress 

and of presidential actions, and to strike down 
those they find unconstitutional. 

Head-on clashes between the branches do 
not often happen. The checks-and-balances sys
tem operates all the time, however, and in rou
tine fashion. The very fact that it exists-that 
each branch has its several checks-affects much 
of what happens in Washington, D.C. 

For example, when the President picks some
one to serve in some important office in the 
executive branch-as, say, secretary of state or 
director of the Central Intelligence Agency 
(CIA)-the President is quite aware that the 
Senate must confirm that appointment. So, the 
President is apt to pick someone who very likely 
will be approved by the Senate. In a similar 
sense, when Congress makes law, it does so with 
a careful eye on both the President's veto power 
and the power of the courts to review its actions. 

Spectacular clashes-direct applications of 
the check -and-balance system-do sometimes 
occur, of course. The President does veto some 
acts of Congress. On rare occasion, Congress 
does override one of those vetoes. And, even 

~1-c.-

' "Hey~ the Constitution isn ~t engraved in stone. " 

Interpreting Political Cartoons Is the Constitution "carved in stone"? 
Why or why not? 
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Checks and Balances 

Judges are appointed 
for life, free from 
executive control; 
courts may declare 
executive actions 
to be unconstitutional 

Congress makes laws, 
creates agencies and 
programs, appropriates 

funds to carry out laws 
and programs, may 

override veto with 

Interpreting Diagrams Under the system of checks and balances, each branch of government 
can check the actions of the others. In what way can the power of the judiciary be 
checked by the other branches? H-SS 12.1.5 

more rarely, the Senate does reject one of the 
President's appointees. And twice in our history, 
the House of Representatives has impeached, 
or brought charges against, a President
Andrew Johnson in 1868 and Bill Clinton in 
1998-although on both occasions the President 
was acquitted by the Senate. 

But, again, these and other direct confronta
tions are not common. Congress, the President, 
and even the courts try to avoid them. The 
check-and-balance system makes compromise 
necessary-and compromise is a vital part of 
democratic government. 

Over time, the check-and-balance system has 
worked quite well. It has done what the Framers 
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intended it to do. It has prevented "an unjust 
combination of the majority." At the same time, 
the system of checks and balances has not often 
forestalled a close working relationship between 
the executive and legislative branches of the 
Federal Government. 

Note, however, that that working relation
ship runs more smoothly when the President and 
a majority in both houses of Congress have been 
of the same political party. When the other party 
controls one or both houses, partisan friction 
and conflict play a larger than usual part in that 
relationship. 

Through most of our history, the President 
and a majority of the members of both houses of 



Congress have been of the same party. Over the 
past 50 years or so, however, the American 
people have become quite familiar with divid
ed government-that is, with split control, 
with a political environment in which one of 
the major parties occupies the White House 
and the other controls Congress. 

That is not the situation today. The 
Republican Party has firm control of both the 
executive and legislative branches of the 
National Government-and it strengthened 
that dominant position with decisive victories 
in both the presidential and the congressional 
elections of 2004. 

Judicial Review 
One aspect of the principle of checks and bal
ances is of such overriding importance in the 
American constitutional system that it stands, by 
itself, as one of that system's basic principles: 
judicial review. 

The power of judicial review is the power of 
courts to determine whether what government 
does is in accord with what the Constitution 
provides. More precisely, judicial review may be 
defined this way: It is the power of a court to 
determine the constitutionality of a governmen
tal action. 

In part, then, judicial review is the power to 
declare unconstitutional-to declare illegal, null 

and void, of no force and effect-a governmen
tal action found to violate some provision in the 
Constitution. The power of judicial review is 
held by all federal courts and by most State 
courts, as well. 2 

The Constitution does not provide for judicial 
review in so many words. Yet it seems clear that 
the Framers intended that the federal courts, and 
in particular the Supreme Court, should have that 
power. In The Federalist No. 78 Alexander 
Hamilton wrote that "independent judges" 
would prove to be "an essential safeguard against 
the effects of occasional ill humors in society." In 
The Federalist No. 51 James Madison called the 
judicial power one of the "auxiliary precautions" 
against the possible dominance of one branch of 
government over another. 

In practice, the Supreme Court established 
the power of judicial review in the landmark 
case of Marbury v. Madison in 1803. (We shall 
take a close look at that case and the doctrine of 
judicial review in Chapter 18.) Since Marbury, 
the Supreme Court and other federal and State 
courts have used the power in thousands of 
cases. For the most part, the courts have 

2Generally, the power is held by all courts of record. These are 
courts that keep a record of their proceedings and have the power to 
punish for contempt. Usually, only the lowest courts in a State-justice 
of the peace courts, for example-are not courts of record. 

• The Supreme Court has struck down federal laws that regulated child labor and outlawed the 
burning of the United States flag. Critical Thinking What characteristic of a law can lead the 
Supreme Court to overturn it? 
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upheld challenged governmental 
actions. That is, in most cases in 
which the power of judicial 
review is exercised, the actions of 
government are found to be con
stitutional. 

That is not always the case. To 
date, the Supreme Court has 
decided some 15 0 cases in which 
it has found an act or some part of 
an act of Congress to be unconsti
tutional. It has struck down sever
al presidential and other executive 
branch actions as well. The Court 
has also voided hundreds of 
actions of the States and their local 
governments, including more than 
1,100 State laws. 

Federalism 

necessity. In Philadelphia, the 
Framers faced a number of 
difficult problems, not the 
least of them: How to build a 
new, stronger, more effective 
National Government while 
preserving the existing States 
and the concept of local self
government. 

The colonists had rebelled 
against the harsh rule of a pow
erful and distant central govern
ment. They had fought for the 
right to manage their local 
affairs without the meddling 
and dictation of the king and 
his ministers in far-off London. 
Surely, they would not now 
agree to another such govern-
ment. 

As you know, the American gov
ernmental system is federal in 
form. The powers held by gov
ernment are distributed on a ter
ritorial basis. The National 

_. This statue in Concord, Massachusetts, The Framers found their 
pays tribute to the Minutemen who fought solution in federalism. In 
British troops to protect self-government. short, they constructed the 

Government holds some of those powers, and 
others belong to the 50 States. 

The principle of federalism-the division of 
power among a central government and 

: several regional governments-came to the 
~ Constitution out of both experience and 

Key Tenns and Main Ideas 

federal arrangement, with its 
division of powers, as a com

promise. It was an alternative to the system of 
nearly independent States, loosely tied to one 
another in the weak Articles of Confederation, 
and a much feared, too powerful central gov
ernment. We shall explore the federal system at 
length in the next chapter. 

Standards Monitoring Online 
For: Self-Quiz and vocabulary practice 
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1. What is the purpose of the Preamble to the Constitution? 
2. List two examples of how checks and balances work in 

the Federal Government. 
3. What is the immediate effect if a law is declared unconsti-
' tutional? 

7. Drawing Conclusions Some people consider the judicial 
branch the least democratic of the three branches of the 
government because federal judges are not elected and 
cannot be easily removed. How can voters and their elected 
representatives check the power of the judicial branch? 

4. Explain federalism in your own words. 

Critical Thinking 
5. Making Comparisons What are the different roles of the 

executive branch, legislative branch, and judicial branch? 
6. Understanding Point of View Why were the Framers of the 

Constitution careful to limit the powers of the Federal 
Government? 
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Face the 

The 2nd Amendment 

Background The 2nd Amendment to the Constitution 
states: ''A well-regulated militia being necessary to the 
security of a free state, the right of the people to keep and 
bear arms shall not be infringed.'' The Framers considered 
the "right to bear arms" one of the basic rights of a free peo
ple. For years, Americans have disagreed over how to interpret 
the Second Amendment. Look over the arguments below. 
What do you think? 

Citizens rally for gun ownership rights 

Analysis Skill HR3 

Control Guns in America Respect the Right to Bear Arms 

The first part of the amendment states: "A well-regu
lated militia being necessary to the security of a free 
state ... " The Framers of the Constitution clearly 
intended to guarantee each State the right to main
tain armed militia-today's national guard. This was 
a right that the British had tried to deny the American 
colonies. The 2nd Amendment was meant to protect 
the state militias from being disarmed by a despotic 
central government. 

The Supreme Court has agreed with this reading 
of the Constitution in its few 2nd Amendment cases. 
In the most important of them, it upheld an act of 
Congress that requires the owners of certain 
weapons to registel!_hem with the government and 
pay a $200 license fee. The Court has never found 
that the 2nd Amendment restricts the ability of 
States to regulate weapons. 

The Framers could not have foreseen the 
weapons available today. For public safety, gun 
ownership may be limited according to the wishes 
of the people by their elected representatives. 

Exploring the Issues 
1. Why do supporters of gun rights often point to early English 
law to support their arguments? 
2. Is public safety a sound reason for limiting constitutional 
rights? Why or why not? 

The 2nd Amendment clearly spells out an individual's 
right to own guns. The amendment's main clause 
says: "[T]he right of the people to keep and bear arms 
shall not be infringed." The 2nd Amendment is meant 
to protect individuals from being disarmed today as 
the colonists were in the 1770s. 

The right to own arms, like much in the Constitution, 
has its roots in English law. The English Bill of Rights 
(1689) allowed Protestants to own arms for their own 
defense. Moreover, several early colonial laws went so 
far as to require civilians to own guns. 

The leaders of the Revolution were enthusiastic pro
ponents of widespread gun ownership as a protection 
against despotic government. "Unfortunately, nothing 
will preserve [the public liberty] but downright force," 
said Patrick Henry, "the great object is that every man 
be armed." 

Constitutional rights must be respected by legisla
tors and the courts. Gun ownership, like freedom of 
religion and the press, is a fundamental right of all 
law-abiding Americans. 

For more information on 
the right to bear arms, 
view "Gun Ownership." 
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Formal Amendment 

OBJECTIVES WHY IT MATTERS POLITICAL 

DICTIONARY 1. Identify the four different ways by which the 
Constitution may be formally changed. 

2. Explain how the formal amendment process 
illustrates the principles of federalism and pop
ular sovereignty. 

3. Outline the 27 amendments that have been 
added to the Constitution. 

The Framers of the Constitution 
realized that, inevitably, changes 
would have to be made in the 
document they wrote. Article V 
provides for the process of formal 
amendment. To this point, 27 
amendments have been added to 
the Constitution. 

* amendment 
* formal amendment 
* Bill of Rights 

he Constitution of the United States has now 
been in force for more than 200 years

longer, by far, than the written constitution of 
any other nation in the world.3 

When the Constitution became effective in 
1789, the United States was a small agricultural 
nation of fewer than four million people. That 
population was scattered for some 1,300 miles 
along the eastern edge of the continent. Travel and 
communications among the 13 States were limit
ed to horseback and sailing ships. The new States 
struggled to stay alive in a generally hostile world. 

Today, nearly 300 million people live in 
the United States. The now 50 

change and growth? The answer lies in this 
highly important fact: The United States 
Constitution of today is, and at the same time 
is not, the document of 1787. Many of its 
words are the same, and much of their mean
ing remains the same. But some of its words 
have been changed, some have been eliminated, 
and some have been added. And, very impor
tantly, the meanings of many of its provisions 
have been modified as well. 

Population Growth 
States stretch across the conti
nent and beyond, and the coun
try also has many far-flung com
mitments. The United States is 
today the most powerful nation 
on Earth, and its modern, highly 
industrialized and technological 
society has produced a standard 
of living that has long been the 
envy of the rest of the world. 

This process of constitutional change, of 
modification and growth, has come about in 
two basic ways: ( 1) by formal amendment and 
(2) by other, informal means. In this section, you 
will look at the first of them: the addition of for
mal amendments to the Constitution. 

It' 

1790 

1860 How has the Constitution, 
written in 1787, endured and 
kept up with that astounding 

"'iillll The United States population has 
grown and expanded across the continent 
since the Constitution was adopted. 
The Constitution has been amended to 
meet the changing needs of the country. 
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Formal Amendment Process 
The Framers knew that even the wisest of consti
tution makers cannot build for all time. Thus, the 
Constitution provides for its own amendment
that is, for changes in its written words. 

Article V sets out two methods for the pro
posal and two methods for the ratification of 
constitutional amendments. So, there are four 

3The British constitution dates from well before the Norman 
Conquest of 1 066, but it is not a single, written document. Rather, it 
is an "unwritten constitution," a collection of principles, customs, tra
ditions, and significant parliamentary acts that guide British govern
ment and practice. Israel, which has existed only since 1948, is the 
only other state in the world without a written constitution. 
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Formal Amendment Process 

Step 1 
Amendment Is Proposed 

Step2 
Amendment Is Ratified 

Interpreting Diagrams The four 
different ways in which amend
ments may be added to the 
Constitution are shown here. All 
but one of the 27 amendments 
were proposed in Congress and 
then ratified by the State legis
latures. How does the formal 
amendment process illustrate 
federalism? H-SS 12.4.2 

Proposed by Congress by 
a i vote in both houses 

Ratified by the State 
legislatures oft (38) 
of the States 

Proposed at a national convention 
called by Congress when 
requested by f (34) of 
the State legislatures 

Ratified by conventions held 
in t (38) of the States 

possible methods of formal amendment-changes 
or additions that become part of the written 
language of the Constitution itself. The diagram 
above sets out these four methods. 

First Method An amendment may be pro
posed by a two-thirds vote in each house of 
Congress and be ratified by three fourths of the 
State legislatures. Today, 38 State legislatures 
must approve an amendment for it to become a 
part of the Constitution. Twenty-six of the 
Constitution's 2 7 amendments were adopted in 
this manner. 

Second Method An amendment may be pro
posed by Congress and then ratified by con
ventions, called for that purpose, in three 
fourths of the States. Only the 21st 
Amendment (1933), was adopted in this way. 
Conventions were used to ratify the 21st 
Amendment largely because Congress felt that 
the conventions' popularly elected delegates 
would be more likely to reflect public opinion 
on the question of the repeal of nationwide 
prohibition than would State legislators. 

Third Method An amendment may be pro
posed by a national convention, called by 
Congress at the request of two thirds of the State 
legislatures-today, 34. As you can see in the 

diagram, it must then be ratified by three fourths 
of the State legislatures. To this point, Congress 
has not called such a convention.4 

Fourth Method An amendment rna y be pro
posed by a national convention and ratified by 
conventions in three fourths of the States. 
Remember that the Constitution itself was 
adopted in much this same way. 

Federalism and Popular Sovereignty 
Note that the formal amendment process empha
sizes the federal character of the governmental 
system. Proposal takes place at the national level 
and ratification is a State-by-State matter. Also 
note that when the Constitution is amended, that 
action represents the expression of the people's 
sovereign will. The people have spoken. 

Some criticize . the practice of sending pro
posed amendments to the State legislatures 
rather than to ratifying conventions, especially 

4The calling of a convention was a near thing twice over the past 
40 years. Between 1963 and 1969, 33 State legislatures, one short 
of the necessary two thirds, sought an amendment to erase the 
Supreme Court's "one-person, one-vote" decisions; see Chapter 24. 
Also, between 1975 and 1983, 32 States asked for a convention 
to propose an amendment that would require that the federal 
budget be balanced each year, except in time of war or other 
national emergency. 
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because it permits a constitutional change with
out a clear-cut expression by the people. The 
critics point out that State legislators, who do 
the ratifying, are elected to office for a mix of 
reasons: party membership; name familiarity; 
their stands on such matters as taxes, schools, 
welfare programs; and a host of other things. 
They are almost never chosen because of their 
stand on a proposed amendment to the federal 
Constitution. On the other hand, the delegates 
to a ratifying convention would be chosen by the 
people on the basis of only one factor: a yes-or
no stand on the proposed amendment. 

The Supreme Court has held that a State can
not require an amendment proposed by 
Congress to be approved by a vote of the people 
of the State before it can be ratified by the State 
legislature. It made that ruling in Hawke v. 
Smith in 1920. However, a state legislature can 
call for an advisory vote by the people before it 
acts, as the Court most recently held in Kimble 
v. Swackhamer in 1978. 

Proposed Amendments 
The Constitution places only one restriction on 
the subjects with which a proposed amendment 
may deal. Article V declares that "no State, 
without its Consent, shall be deprived of its 
equal Suffrage in the Senate." 

When both houses of Congress pass a resolu
tion proposing an amendment, Congress does 
not send it to the President to be signed or 
vetoed, though the Constitution would seem to 
require it.5 This is because when Congress pro
poses an amendment, it is not making law (not 
legislating). 

If a State rejects a proposed amendment, it is 
not forever bound by that action. It may later 
reconsider and ratify the proposal. Most constitu
tional scholars agree that the reverse is not true, 

5See Article I, Section 7, Clause 3. This practice of not submitting 
proposed amendments to the President is an example of the many 
changes in the Constitution that have been made by means other 
than formal amendment, a matter we shall turn to shortly. 

The Enduring (}onstitution 

The guarantees of freedom of 
speech and press, set out in the 
1st Amendment, have produced 
controversy for more than 200 
years now. 

eGo nline 
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Use Web Code mqp-1 036 
to access an interac.ive 
time line. 

14 Chapter 3 Section 2 

1798 Sedition Act 
makes it a crime to 

criticize the government 
in speech or writing. 

The law is not renewed 

-= . 
. 1925 ·-

1918 Sedition Act, 
added to Espionage Act 

of 1917, passed; pro
hibits speech, writing, 

or publishing critical 
of the form of govern

ment in the U.S. 

1925 Supreme Court rules 
that 14th Amendment's Due 
Process Clause incorporates the 
1st Amendment's guarantees of 
freedom of speech and press. 
( Gitlow v. New York) 

1919 Supreme Court rules that 
sending written material to eligible 
men urging them to resist the draft 
is unlawful because it creates a 
"clear and present danger" to national 
security. (Schenck v. United States) 

Analysis Skills CS1, CS2, Hl1 
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however. Once a State has approved an amend
ment, that action is final and unchangeable. 

Nearly 15,000 joint resolutions calling for 
amendments to the Constitution have been pro
posed in Congress since 1789. Only 33 of them 
have been sent on to the States. Of those, only 
27 have been finally ratified. One of the unrati
fied amendments had been offered by Congress 
in 1789-along with 10 other proposals that 
became the Bill of Rights in 1791, and another 
that became the 27th Amendment in 1992. The 
unratified amendment of 1789 dealt with the 
distribution of seats in the House of 
Representatives. A second amendment, proposed 
in 1810, would have voided the citizenship of 
anyone accepting any foreign title or other 
honor. Another, in 1861, would have prohibited 
forever any amendment relating to slavery. A 
fourth, in 1924, was intended to empower 
Congress to regulate child labor. A fifth one, pro
claiming the equal rights of women (ERA), was 

1969 Supreme Court decides that 
the Constitution protects students 
who wear armbands in school to 

protest the Vietnam War. (Tinker v. 
Des Moines School Distric~ 

1950 1975 

proposed by Congress in 1972; it fell three States ~ 

short of ratification and died in 1982. An amend- : 
ment to give the District of Columbia seats in 
Congress was proposed in 1978; it died in 1985. 
Congress can place "a reasonable time limit" on 
the ratification process, Dillon v. Gloss, 1921. 
When Congress proposed the 18th Amendment 
(in 1917), it set a seven-year deadline for its rat
ification. It has set a similar deadline for the rat
ification of each of the amendments (except the 
19th) it has proposed since, although Congress 
granted the ERA a three-year extension in 1979. 

The 27 Amendments 
The Constitution's 2 7 amendments are described 
in the table on the next page. As you review the 
amendments, note this important fact: As signif
icant as they are, these 2 7 amendments have not 
in fact been responsible for the extraordinary 
vitality of the Constitution. That is to say, they 

1989 Supreme Court rules that 
burning an American flag as a political 
protest is "symbolic speech," protected 
by the 1st and 14th amendments. 
(Texas v. Johnson) 

2000 

1951 Supreme Court upholds 
the Smith Act of 1940 and rejects 
challenge by 11 Communist Party 
leaders convicted of conspiring to 
teach and advocate violent over
throw of government. (Dennis v. 
United States) 

1971 Government tries to stop the New York Times 
publication of the "Pentagon Papers" about the 
Vietnam War. The Supreme Court upholds the paper's 
right to do so. (New York Times v. United States) 

2003 Supreme Court rules 
that Congress can require 
public libraries that receive 
federal funds to use filters that 
block access to Internet 
pornography. (United States v. 
American Library Association) 
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1. What was the Court's reason for protecting a protester 
who burned an American flag? 

2. Both the Schenck case (1919) and the Tinker case 
(1969) involved antiwar protests. How would you explain 
the difference between the Supreme Court decisions? 
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have not been a major part of the process by 
which the Constitution has kept pace with more 
than two centuries of far-reaching change. 

The Bill of Rights 
The first ten amendments were added to the 
Constitution less than three years after it became 
effective. They were proposed by the first session 
of the First Congress in 1789 and were ratified 
by the States in late 1791. Each of these amend
ments arose out of the controversy surrounding 
the ratification of the Constitution itself. Many 
people, including Thomas Jefferson, had agreed 
to support the Constitution only if a listing of 
the basic rights held by the people were added to 
it immediately. 

Collectively, the first ten amendments are 
known as the Bill of Rights. They set out the great 
constitutional guarantees of freedom of belief 
and expression, of freedom and security of the 
person, and of fair and equal treatment before 

the law. We shall consider these guarantees at 
some length in Chapters 19 and 20. The 10th 
Amendment does not deal with civil rights as 
such. Rather, it spells out the concept of reserved 
powers in the federal system. 

The Later Amendments 
Each of the other amendments that have been 
added to the Constitution over the past 200 
years also grew out of some particular, and often 
interesting, set of circumstances. For example, 
the 11th Amendment declares that no State may 
be sued in the federal courts by a citizen of 
another State or by a citizen of any foreign state. 
It was proposed by Congress in 1794 and rati
fied in 1795, after the State of Georgia had lost 
its case in the United States Supreme Court. The 
case (Chisholm v. Georgia, decided by the Court 
in 179 3) had been brought to the brand new 
federal court system by a man who lived in 
South Carolina. 

Amendments to the Constitution 

Amendment Subject Year Time Required for Ratification 
.. - -----.. - . -- - -- --.. -- ....... __ 

1st-10th Bill of Rights 1791 2 years, 2 months, 20 days 

11th Immunity of States from certain lawsuits 1795 11 months, 3 days 

12th Changes in electoral college procedures 1804 6 months, 6 days 

13th Abolition of slavery 1865 1 0 months, 6 days 

14th Citizenship, due process, equal protection 1868 2 years, 26 days 

15th No denial of vote because of race, color, 1870 11 months, 8 days 
or previous enslavement 

16th Power of Congress to tax incomes 1913 3 years, 6 months, 22 days 

17th Popular election of U.S. Senators 1913 1 0 months, 26 days 
·---

18th Prohibition of alcohol 1919 1 year, 29 days 
--------~__.__ ___ -----

19th Woman suffrage 1920 1 year, 2 months, 14 days 

20th Change of dates for start of presidential 1933 1 0 months, 21 days 
and Congressional terms 

21st Repeal of Prohibition (18th Amendment) 1933 9 months, 15 days 
-

22nd Limit on presidential terms 1951 3 years, 11 months, 6 days 

23rd District of Columbia vote in presidential 1961 9 months, 13 days 
elections 

24th I Ban of tax payment as voter qualification 1964 1 year, 4 months, 27 days 

25th Presidential succession, vice presidential 1967 1 year, 7 months, 4 days 
vacancy, and presidential disability 

26th I Voting age of 18 1971 3 months, 8 days 

27th Congressional pay 1992 202 years, 7 months, 12 days 
"'-~--i '*''_""'·-.,;;,··--_..·-;,:_o ,-.~-;-,.;-·""' 

Interpreting Tables These 27 amendments have been added to the Constitution since it 
became effective in 1789. Which amendment was adopted in the shortest time? 
Which one took the most time to ratify? 

Chapter 3 Section 2 



The 12th Amendment was added to the 
Constitution in 1804 after the electoral college 
had failed to produce a winner in the presiden
tial election of 1800. Thomas Jefferson became 
the third President of the United States in 1801, 
but only after a long, bitter fight in the House of 
Representatives. 

The 13th Amendment, added in 1865, pro
vides another example. It abolished slavery in 
the United States and was a direct result of the 
Civil War. So, too, were the 14th Amendment on 
citizenship (in 1868) and the 15th Amendment 
on the right to vote (in 1870). 

As you can see in the table on page 76, the 
18th Arpendment, establishing a nationwide 
prohibition of alcohol, was ratified in 1919. 
What came to be known as "the noble experi
ment" lasted fewer than 14 years. The 18th 
·Amendment was repealed by the 21st in 1933. 

The 22nd Amendment ( 19 51) was proposed 
in 1947, soon after the Republican Party had 
gained control of Congress for the first time in 16 
years. Over that period, Franklin D. Roosevelt, a 
Democrat, had won the presidency four times. 

The 26th Amendment was added in 1971. It 
lowered the voting age to 18 in all elections in 
the United States. Many of those who backed 
the amendment began to work for its passage 
during World War II, with the argument "Old 
enough to fight, old enough to vote." Its ratifi
cation was spurred by the war in Vietnam. 

Key Tenns and Main Ideas 
1. How many amendments were added to the Constitution in 

the twentieth century? 

.A Two ERA Supporters People fought unsuccess
fully in the 1970s and 1980s to add the Equal Rights 
Amendment to the Constitution. H-SS 12.4.2 

The most recent amendment, the 27th, was 
among the first to be offered by Congress. This 
amendment forbids members of Congress from 
raising their own pay during that term. It was 
proposed in 1789 and ratified nearly 203 years 
later, in 1992. 

Standards Monitoring Online 
For: Self-quiz with vocabulary practice 
Web Code: mqa-1 032 

and explain how each of these amendments settled a 
particular question. 

2. Describe the four possible methods of formal amendment. 6. Drawing Inferences Why does the Constitution require an 
extraordinary majority for the ratification of amendments to 
the Constitution? 

3. In your own words, describe three freedoms protected by 
the Bill of Rights. 

Critical Thinking 

4. Drawing Conclusions Why does the Constitution provide 
that both houses of Congress must agree to the proposal 
of an amendment? 

5. Determining Cause and Effect Cite three events or con
troversies that led to amendments to the Constitution, 

nline 
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ments to the Constitution 
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Thomas jefferson and james Madison enjoyed a lifelong friendship. While jeffersqn 
served in Paris as United States Minister to France (1785 to 1789), he and Madison 
exchanged several letters. Their correspondence included the letters below, in which 
they discuss the addition of a bill of rights to the recently drafted Constitution. 

jEFFERSON TO MADISON 

December 20~ 1787 

lwill now add what I do not like 
[about the Constitution]. First the 
omission of a bill of rights provid-

government, the real power lies in 
the majority of the community, and 
the invasion , of privacy rights is 
chiefly to be [feared], not from acts 
of government contrary to the sense 
of its constituents, but from acts in 
which the government is the mere 
instrument of the major number of 
constituents .... 

jEFFERSON TO MADISON 

March 15~ 1789 

ing clearly ... for freedom of religion, 
freedom of the press, protection 
against standing armies, restriction 
against monopolies, ... and trials by 
jury in all matters of fact triable by 
the laws of the land .... Let me add 
that a bill of rights is what the people 
are entitled to against every govern
ment on earth, general or particular, 

James Madison 
1751-1836 

... In the arguments in favor of a 
declaration of rights, you omit one 
which has great weight with me, the 

legal check which it puts into the hands of the judi
ciary. This is a body, which if rendered independent, 
and kept strictly to their own department merits 
great confidence for their learning and integrity .... 

and what no just government should refuse, or rest 
on inference .... 

MADISON TO jEFFERSON 

October 17~ 1788 
... My own ·opinion has always been in favor 

of a bill of rights, provided it be so framed as to 
not imply powers not meant to be included .... At 
the same time, I have never thought the omission 
a material defect .... I have favored it because 
I supposed it might be of use, and if properly 
executed could not be of disservice .... 

Experience proves the [ineffectiveness] of a bill 
of rights on those occasions when its control is most 
needed. Repeated violations of these parchment 
barriers have been committed by overbearing 
majorities in every state. In Virginia I have seen the 
[state constitution's] bill of rights violated in every 
instance where it has been opposed to a popular 
current .... Wherever the real power in a govern
ment lies, there is the danger of oppression. In our 

, ...... 78 Chapter 3 

... Experience proves the [ineffectiveness] of a 
bill of rights. True. But [though] it is not absolutely 

· [effective] under all circumstances, it is of great 
potency always .... 

Analyzing Primary Sources 
1. Why did Jefferson want a bill of rights added to 

the Constitution? 
2. According to Madison, from where did the great

est danger to individual rights come? 
3. What did Madison mean when he referred to a bill 

of rights as a "parchment barrier"? 
4. Why, as Jefferson states, would a bill of rights 

strengthen the judicial branch of government? 
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Seellon Preview 
OBJEC"T_IVES WHY IT MATTERS POLITICAL 

DICTIONARY 1. Identify how basic legislation has 
changed the Constitution over time. 

2. Describe the ways in which the 
Constitution has been altered by 
executive and judicial actions. 

3. Analyze the role of party practices· and 
custom in ,shaping the Constitution. 

The 27 formal amendments to the 
Constitution have not been a major part of 
the process by which that document has 
kept pace with more than 200 years of far
reaching change in this country. Rather, 
constitutional change has more often 
occurred as a result of the day-to-day, 
year-to-year workings of government. 

* executive agreement 
* treaty 
* electoral college 
* Cabinet 
* senatorial courtesy 

he Constitution is a comparatively short doc
ument. Much of it is devoted to matters of 

principle and of basic organization, structure, 
and process. Most of its sections are brief, even 
skeletal in nature. For this reason, to understand 
the Constitution and the process of constitution
al change, you must grasp this key point: There 
is much-in fact, a great deal-in the 
Constitution that cannot be seen with the naked 
eye. Much has been put there not by formal 
amendment, but, rather, by the day-to-day, year
to-year experiences of government under the 
Constitution. 

To put this essential point another way: Over 
time, many changes have been made in the 
Constitution which have not involved any 
changes in its written words. This vital process 
of constitutional change by means other than 
formal amendment has taken place-and con
tinues to occur-in five basic ways: through ( 1) 
the passage of basic legislation by Congress; (2) 
actions taken by the President; ( 3) key decisions 
of the Supreme Court; ( 4) the activities of polit
ical parties; and ( 5) custom. 

Basic Legislation _ 
Congress has been a major agent of constitu
tional change in two important ways. First, it 
has passed a number of laws to spell out several 
of the Constitution's brief provisions. That is, 
Congress has added flesh to the bones of those 

sections of the Constitution that the Framers 
left purposely skeletal-provisions they left for 
Congress to detail as circumstances required. 

Take the structure of the federal court system 
as an example. In Article III, Section 1, the 
Constitution provides for "one supreme Court, 
and . . . such inferior Courts as the Congress 
may from time to time ordain and establish." 
Beginning with the Judiciary Act of 1789, all of 
the f~deral courts, except the Supreme Court, have 
been set up by acts of Congress. Or, similarly, 
Article II creates only the offices of President and 
Vice President. The many d~partments, agencies, 

_. National Convention Political parties are a basic feature of American 
government, but they are not mentioned in the Constitution. H-SS 12.6.1 
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A Across the Border Congress can pass laws under its 
constitutional power to regulate interstate commerce, or trade 
that crosses State boundaries. 

and offices in the now huge executive branch 
have been created by acts of Congress. 

As another example, the Constitution deals 
with the matter of presidential succession, but 
only up to a point. The 25th Amendment says 
that if the presidency becomes vacant, the Vice 
President automatically succeeds to the office. 
Who becomes President if both the presidency 
and the vice presidency are vacant? The 
Constitution leaves the answer to that question 
to Congress and its lawmaking power. 

Second, Congress has added to the 
Constitution by the way in which it has used 
many of its powers; The Constitution gives to 
Congress the expressed power to regulate 

A President Bush used his power as commander in chief to commit troops 
to combat in Iraq. Here, a soldier examines an Iraqi driver's papers at a 
checkpoint in Baghdad. Critical Thinking Should the President be able to 
make war without a declaration of war by Congress? 

80 Chapter 3 Section 3 

foreign and interstate commerce.6 But what is 
"foreign commerce"? What is "interstate com
merce"? What, exactly, does Cong.ress have the 
power to regulate? The Constitution does not 
say. Congress has done much to define those 
words, however, by exercising its commerce 
power with the passage of literally thousands of 
laws. As it has done so, Congress has, in a very 
real sense, added to the Constitution. 

Executive Action 
The manner in which various Presidents have 
used their powers has also contributed to the 
growth of the Constitution. For example, the 
document says that only Congress can declare 
war.7 But the Constitution also makes the 
President the commander in chief of the nation's 
armed forces.8 Acting under that authority, sev
eral Presidents have made war without a decla
ration of war by Congress. In fact, Presidents 
have used the armed forces abroad in combat 
without such a declaration on several hundred 
occasions in our history. 

Take the use of executive agreements in the 
conduct of foreign affairs as another example 
here. An executive agreement is a pact made by the 
President directly with the head of a foreign state. 
A treaty, on the other hand, is a formal agree
ment between two or more sovereign states. The 

principal difference between these 
agreements and treaties is that execu
tive agreements need not be approved 
by the Senate. They are as legally bind
ing as treaties, however. Recent 
Presidents have often used them in our 
~ealings with other countries, instead 
of the much more cumbersome treaty
making process outlined in Article II, 
Section 2 of the Constitution. 

Court Decisions 
The nation's courts, most tellingly the 
United States Supreme Court, interpret 
and apply the Constitution in many 

6Article I, Section 8, Clause 3. 
7 Article I, Section 8, Clause 11. 
8Article II, Section 2, Clause 1. 



cases they hear. You have already seen several of 
these instances of constitutional interpretation
that is, constitutional amplification-by the 
Court, such as in Marbury v. Madison, 1803. You 
will encounter more of these landmark cases on 
through this book, for the Supreme Court is, as 
Woodrow Wilson once put it, "a constitutional 
convention in continuous session." 

Party Practices 
The nation's political parties have also been a 
major source of constitutional change over the 
course of our political history, despite the fact 
that the Constitution makes no mention of 
political parties. In fact, most of the Framers 
were opposed to their growth. In his Farewell 
Address in 1796, George Washington warned 
the people against what he called "the baneful 
effects of the spirit of party." Washington feared 
the divisive effect of party politics. Yet, even as 
he spoke, parties were developing. They have 
played a major role in the shaping of govern.
ment and its processes ever since. Illustrations 
of that point are almost without number. 

Neither the Constitution nor any law pro
vides for the nomination of candidates for the 
presidency. From the 1830s on, however, the 
major parties have held national conventions 
to do just that. The parties have converted the 
electoral college, the group that makes the for
mal selection of the nation's President, from 
what the Framers intended into a "rubber 
stamp" for each State's popular vote in presi
dential elections (see pages 365-367). Both 
houses of Congress are organized and conduct 
much of their business on the basis of party. 
The President makes appointments to office 
with an eye to party politics. In short, govern
ment in the United States is in many ways gov
ernment through party. 

Custom 
Unwritten custom may be as strong as written 
law, and many customs have develope~ in our 
governmental system. Again, there are many 
examples. By custom, not because the Constitu
tion says so, the heads of the 15 executive depart
ments make up the Cabinet, an advisory body to 
the President. 

Voices on Government 
John Marshall (Chief Justice of the United States) set 
precedents that established important powers of the 
federal courts. Marshall served as Chief Justice 
of the United States from 1801 until 1835. 
As a Federalist, he established the indepen
dence of the judicial branch. In Marbury 
v. Madison, Marshall claimed for the 
Supreme Court the power to declare a t 

. 

.,; 
(?J law unconstitutional, and he affirmed the 

superiority of federal authority under the 
Constitution in McCulloch v. Maryland and 
Gibbons v. Ogden. In McCulloch v. Maryland, 
he wrote: ~ 
II This provision is made in a constitution, 

intended to endure for ages to come, and 
consequently, to be adapted to the various 
crises of human affairs. II 

Evaluating the Quotation 
Write a paragraph explaining the meaning of Marshall's words in 
this quotation. Use information from your reading of the text to 
support your answer. 

On each of the eight occasions when a 
President died in office, the Vice President 
succeeded to that office-most recently Lyndon 
Johnson, following John Kennedy's assassina
tion in 1963. Yet, the written words of the 
Constitution did not provide for this practice 
until the adoption of the 25th Amendment in 
1967. Until then, the Constitution said only 
that the powers and duties of the presidency
but not the office itself-should be transferred 
to the Vice President. 9 

It is a long-established custom that the 
Senate will approve only those presidential 
appointees who are acceptable to the senator or 
senators of the President's party from the State 
involved, for example, a federal judge or a 
United States marshal. This practice is known 
as senatorial courtesy, and it amounts to an 
unwritten rule that is closely followed in the 
Senate. Notice that its practical effect is to shift 

9Read, carefully, Article II, Section 1, Clause 6, and then Section 1 
of the 25th Amendment. 
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_. The tradition of limiting Presidents to two terms became a major issue in the 
presidential campaign of 1940 and again in 1944. Critical Thinking Why did 
Roosevelt's reelection lead supporters of the 11no-third-term" tradition to 
push for a constitutional amendment? H-SS 12.4.2 

a portion of the appointing power from the 
President, where the formal wording of the 
Constitution puts it, to certain members of the 
Senate. 

Both the strength and the importance of 
unwritten customs can be seen in the reaction to 
the rare circumstances in which one of them has 
not been observed. For nearly 150 years, the 
"no-third-term tradition" was a closely followed 
rule in presidential politics. The tradition began 

Secllon 
Key Tenns and Main Ideas 

in 1796, when George Washington refused to 
seek a third term as President, and several later 
Presidents followed that lead. In 1940, and 
again in 1944, however, Franklin Roosevelt 
broke the no-third-term custom. He sought and 
won a third and then a fourth term in the White 
House. As a direct result, the 22nd Amendment 
was added to the Constitution in 1951. What 
had been an unwritten custom, an informal rule, 
became part of the written Constitution itself. 

Standards Monitoring Online 
For: Self-Quiz and vocabulary practice 
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1. By what means other than formal amendment has consti-
tutional change occurred? 

2. What role does the Cabinet play in government? 
3. What is the current role of the electoral college? 

6. Determining Cause and Effect What do you think would 
happen in this situation: The President insists on making an 
appointment, despite the fact that a key senator has invoked 
the rule of senatorial courtesy against that appointment? 

4. What is an executive agreement? 

Critical Thinking 
5. Drawing Conclusions Why has it been necessary to make 

changes in the Constitution by methods in addition to for
mal amendment? 
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May States Impose Terms Limits 
for Members of Congress? 

Analysis Skills 
HR4, Hl3, Hl4 

The Constitution sets age, citizenship, and residence requirements for members of 
Congress. Can the States set additional qualifications for their senators and representa
tives, or can the additional qualifications be imposed only by constitutional amendment? 

U.S. Term Limits, Inc. v. Thornton (1995) 
According to a 1992 amendment to the Arkansas 
constitution, any person who had served three or 
more terms as a member of the U.S. House of 
Representatives from Arkansas, or two or more 
terms as one of its U.S. senators, c-ould not have 
his or her name placed on the ballot again for that 
office. The amendment did not prevent any such 
person from campaigning as a write-in candidate. 

A number of Arkansas citizens filed a lawsuit to 
have this term-limit amendment declared uncon
stitutional. U.S. Term Limits, Inc., a national orga
nization formed to promote term limits for 
elected officials, and the State of Arkansas joined 
the lawsuit to defend the amendment. Ray 
Thornton, then serving his fourth term as one of 
Arkansas' House members, joined the lawsuit 
opposing the amendment because it would prevent 
his name from appearing on the ballot again. 

The Arkansas supreme court held that the 
amendment violated the Constitution. The State of 
Arkansas and U.S. Term Limits appealed to the 
Supreme Court of the United States. 

Arguments for u.s. Term Limits 
1. Elected officials who remain in office for long 

periods lose touch with the people they repre
sent, and the fact of incumbency gives them an 
unfair advantage in running for re-election. 

2. The Constitution does not specify the number 
of terms a senator or representative may serve. 
Because all powers not specifically assigned to 
the National Government are reserved to the 
States, the States have the authority to act where 
the Constitution is silent. 

3. Even if the Constitution is the only instrument 
that may set requirements for members of 
Congress, the Arkansas amendment does not 
prevent anyone from running for office; it only 
restricts their access to the State ballot. 

Arguments for Thornton 
1. The Constitution is the exclusive source of 

qualifications for membership in Congress, 
and the same qualifications must apply in each 
State to insure uniformity. A constitutional 
amendment is necessary to change or add to 
the qualifications. 

2. The States never had the power to set the qual
ifications of the members of the national legis
lature. Accordingly, the States cannot exercise 
a reserved power they never had. 

3. Even if the Arkansas amendment does not 
technically create term limits for national 
office, the chances of succeeding as a write-in 
candidate are so slim that the amendment has 
the same effect as a term limit. 

Decide for Yourself 
1. Review the constitutional grounds on which each 

side based its arguments and the specific argu
ments each side presented. 

2. Debate the opposing viewpoints presented in this 
case. Which viewpoint do you favor? 

3. How will the Court's decision affect the States' 
ability to choose their own representatives? (To 
read a summary of the Court's decision, turn to 
pages 799-806.) 

Use Web Code mqp-1 037 to reg
ister your vote on this issue and 
to see how other students voted. 
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Political Dictionary Standards Review 

Preamble (p. 65), articles (p. 65), constitutionalism 

(p. 65), rule of law (p. 66), separation of powers 

(p. 66), checks and balances (p. 67), veto (p. 67), 

judicial review (p. 69), unconstitutional (p. 69), 

federalism (p. 70), amendment (p. 72), formal 

amendment (p. 73), Bill of Rights (p. 76), 

executive agreement (p. 80), treaty (p. 80), 

electoral college (p. 81), Cabinet (p. 81), 

senatorial courtesy (p. 81) 

H-SS 12.1.4 Explain how the Founding Fathers' realistic view of human nature led directly to the 
establishment of a constitutional system that limited the power of the governors and the governed as 
articulated in the Federalist Papers. 
H-SS 12.1.5 Describe the systems of separated and shared powers, the role of organized interests 
(Federalist Paper Number 10), checks and balances (Federalist Paper Number 51), the importance of 
an independent judiciary (Federalist Paper Number 78), enumerated powers, rule of law, federalism, 
and civilian control of the military. 
H-SS 12.1.6 Understand that the Bill of Rights limits the powers of the federal government and 
state governments. 
H-SS 12.4.2 Explain the process through which the Constitution can be amended. 
H-SS 12.6.1 Analyze the origin, development, and role of political parties, noting those occasional 
periods in which there was only one major party or were more than two major parties. 
H-SS 12.7 .1 Explain how conflicts between levels of government and branches of government are 
resolved. 
H-SS 12.1 0 Students formulate questions about and defend their analyses of tensions within 
our constitutional democracy and the importance of maintaining a balance between the following 
concepts: majority rule and individual rights; liberty and equality; state and national authority in a 
federal system; civil disobedience and the rule of law; freedom of the press and the right to a fair 
trial; the relationship of religion and government. 

Practicing the Vocabulary 
Matching Choose a term from the list (Jbove that best matches 
each description. 

1. A governmental system in which the powers of government 
are divided on a geographic basis 

2. The idea that government must conduct itself in accordance 
with the principles of the Constitution 

3. The power of courts to determine the constitutionality of a 
law or other governmental action 

4. A system by which one branch of government can be 
restrained by one or both of the other branches 

Reviewing Main Ideas 
Section 1 .................................................................. .. 

9. How is the text of the Constitution organized? 
1 0 What are the six basic principles of the Constitution? 
11. (a) How are popular sovereignty and limited government 

related? (b) Why were these principles important to the 
Framers of the Constitution? 

12. What is the purpose of checks and balances? 
13. (a) How can the judicial branch check the legislative branch? 

(b) How can the executive branch check the legislative 
branch? 

Section 2 .................................................................. .. 
14. How many amendments have been formally added to 

the Constitution? 
15. (a) What has been the most common method for adding an 

amendment to the Constitution? (b) Which method has been 
used only once? 
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F/11/n the Blank Choose a term from the list above that best 
completes each sentence below. 

5. Under the principle of , the Federal 
Government has three equal branches. 

6. The Constitution is divided into seven major sections, called 

7. The first ten amendments to the United States Constitution 
are known as the ______ . 

8. results in changes to the written words 
of the Constitution. 

16. (a) Which amendment required the longest amount of time to 
ratify? (b) How long did it take? 

17. How does the formal amendment process reflect federalism? 
18. What event led to the 13th, 14th, and 15th amendments? 

Section 3 .................................................................. .. 
19. By what five ways has the Constitution been changed other 

than by formal amendment? 
20. How has Congress contributed to the process of constitutional 

change and development? 
21. Cite two examples of the exercise of presidential power that 

illustrate the process of constitutional change by other than 
formal amendment. 

22. How does the presidential nominating process illustrate the 
process of constitutional change and development? 

23. What is the role of custom in government? 



Critical Thinking Skills 
Analysis Skills CS3, HR3, HR4 
24. Face the Issues John Adams spoke in favor of "arms in 

the hands of citizens, to be used at individual discretion ... in 
private self-defense." (a) Which side of the gun control 
debate is more likely to cite this quote? (b) How might indi
viduals on the other side respond? 

25. Drawing Conclusions The Preamble to the ConstiMion 
begins with the words "We the People. " (a) Was every person 
living in the United States in 1789 included in that collective 
"We"? (b) Which, if any, of the 27 amendments to the 
Constitution corrected that situation? 

26. Demonstrating Reasoned Judgment James 
Madison defended the concepts of separation of powers and 
checks and balances in The Federalist No. 51. What did he 
mean when he wrote that, to guard against a concentration of 

· power in one of the branches of government, "ambition must 
be made to counteract ambition"? 

27. Testing Conclusions The text says that the United States 
Constitution is a flexible document. Find evidence from the 
text that you believe supports that conclusion. 

Analyzing Political Cartoons 

Using your knowledge of American government and this cartoon, 
answer the questions below. 

SfAMft; 
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28. What point is the cartoonist trying to make about the ease or 
difficulty of proposing constitutional amendments? 

29. Based on your reading, do you agree or disagree with the 
cartoonist's opinion? Explain your answer. 

The 26th Amendment makes it possible for any 
person who is at least 18 to vote. Only a 
comparatively few young people actually do vote, 
however. In fact, less than 40 percent of 18-20 year
aids voted in the last presidential election. Construct a 
survey in which you ask your fellow students such 
questions as: Are you (or do you intend to become) a 
registered voter? Why do you think most young people 
do not vote today? What should be done to attract 
them to the polls? Publicize the results of your survey 
in your school's newspaper or elsewhere. 

Participation Activities 
Analysis Skills CS1, HR4, Hl1 
30. Current Events Watch The Constitution gives the 

President the power to appoint all federal judges. However, it 
also gives the Senate the power to confirm or reject those 
appointments by majority vote. Research the recent appoint
ment of a federal judge and write a brief report on his or her 
background and how senators from the opposing party 
responded to the President's nomination. 

31. Time Une Activity Create a time line of the Equal Rights 
Amendment, beginning with its proposal in 1972 and ending 
with its failure to be ratified ten years later. List the number of 
States that voted to ratify it each year and include the three
year extension to the time limit passed in 1979. Compare this 
time line to the table on page 76. What does your time line 
tell you about the ratification process? Do you think the ten
year time limit was fair? Explain your answer. 

32. It's Your Tum You are a newspaper editor in the late 
1700s. Alexander Hamilton has just referred to democracy 
as "mobocracy." Write an editorial in response to Hamilton's 
view. Define the position that you want to take in the edito
rial. Next, list your arguments. As you revise your editorial, 
make certain that your arguments are persuasive. Finally, 
proofread and make a final copy. 

" 

Standards Monitoring Online 
For: Chapter 3 Self-Test Visit: PHSchool.com 
Web Code: mqa-1034 

As a final review, take the Magruder's Chapter 3 Self-Test 
and receive immediate feedback on your answers. 
The test consists of 20 multiple-choice questions designed 
to test your understanding of the chapter content. 
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